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Law School Adelaide University
There are few more urgent topics than public participation within
international free trade agreements (FTAs). The problem of public
participation in international trade has been identified in the
literature as a core democratic issue facing trade governance in the
21st century. For it has been acknowledged that free trade
agreements have within them the means to create for international
society inequality or equality, to create innovation or
monopolization, food sustainability and security, or to have large
agriculture investments devoid of connections to the land or
society. Public Participation is essential to promote the best version
of FTAs in which humanised ethical development of FTAs occurs,
rather than to allow FTAs to become constraining and unequal
legal structures. This article draws on the pre-existing literature
from international law and listening scholarship and also evidence
established through a participatory action process undertaken by
this author in the area of an FTA. The article melds these preexisting ideas. Through this article it is envisaged that the public is
introduced to one core point, silence in the ongoing operation and
functioning of a FTA is a breach of the State’s obligation to the
public. The public can expect, both legally under the FTA and as a
political participatory listening subject, to have on-going narratives
about the working of FTAs. The case study used is the
environmental chapter, in the TPP, which is currently under
negotiation, to demonstrate that international society should expect
to listen to narratives around the reconciliation of trade and the
environment.

Introduction
There are few issues more pressing for the environment, for economic equality, for
relationships between the governed and the governing than that the public develops a
sensibility and expectation of narratives under FTAs (Nanz and Steffek, 2004) Trade
agreements operate across time, geography, economics, services, goods, food, health, forms
of production, and will directly and indirectly create labour and environmental practices.
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(Cho, 2012; Hirsch, 2008). If the public has a listening expectation of FTAs, in the context of
the TPP in particular, they will participate through creating a demand on the State to seed
and grow information so that the terrain of international trade agreements can become fertile
for international society, rather than the dead grey wooden thicket of intersecting obligations,
which reveal nothing but silence.
The article draws from pre-existing literature. There has already been scholarship that
theorises the need for public participation in international trade Charnovitz (2004) and
Bonzon (2008). There is also scholarship, which sees the importance of trade narratives and
information being produced (Cottier 2010). On the other hand there is scholarship in the area
of listening, which perceives the social and political act of listening as being a powerful
means of participating and living (e.g., Bickford, 1996; Dobson, 2014). This article is
therefore not conceptually original. Rather it melds these two areas, and argues that public
participation in trade, if it is perceived as desiring to listen to narratives from trade
agreements, gives an emotional connection to trade agreements which can enhance the
production of these trade narratives. Through introducing the listening frame in the context of
trade the participatory public is linked to the sensibilities of writers such as Hirsch (2008, p.
280) who stated: ‘… trade is conceived of as a specific type of social interaction’ and seen as
‘transmitting intangibles that are the essence of society: ideas value, identity and a shared
experience and community’. A legitimate form of public participation in trade is therefore to
expect the production of narratives so that as a society we can listen to such intangible ideas
from FTAs rather than only silence or economic modelling by the State.
To colloquially introduce this idea of a listening expectation as a form of participation,
consider the statement of Prentice on the poet Sylvia Plath and the recordings she had made of
her poetry:
…the nature of sound recording is such that the listener is immersed in what they hear,
and recordings are full of rich detail that cannot be captured by other media. The Plath
recording contains so much more than her words: her mid-Atlantic accent, her
personality, and even something of her attitude to her own work.
Mr Will Prentice (Head of Technical Services for the British Library cited in Malvern, 2015,
p.15)
Prentice made this statement when discussing the need to retain the Plath’s recordings which
would become fragile and open to destruction over time; however, this observation by
Prentice also contained an emotion, an expectation and yearning to hear the voice of Plath.
Intuitively, this is understandable. The desire is itself a form of participation; it is a desire not
only to participate by reading Plath’s poems, or speaking about the poems, but also by
listening to the recordings. However, this desire has within itself an inbuilt sensibility and
sensitivity to loss (Butt, 2010). In the context of music Butt wrote: ‘We can surely assume
that virtually all music in the human world presupposes that someone will hear it—otherwise
there would be no reason, unless very obscure, to create it’ Butt (2010, p. 6). This article
wants to take this particular form of participation (i.e., an expectation to listen) and transpose
this with respect to a contemporary and highly contested trading agreement; that is, the TPP
(Capling & Ravenhill, 2011). There are currently 12 negotiating states: the United States of
America, Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore, and Vietnam, for more information see Fergusson, McMinimy, & Williams,
(2015). This article asks the question inspired by Butt (2010) that is why create this legal
structure if there are not open narrative for the public to hear?
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Cho (2012) is representative, however of the important scholarship which is analysing, in the
context of international trade ( his work is in the context of World Trade Organisation) a
sociological approach, which emphasises narratives and communication. There are other
authors seeking to emphasis themes of justice and sociology generally, for example
(Carmody, Garcia & Linarelli (2012) and Hirsch (2008). Cho (2012, p. 351) makes the point
that more communication is required:
[R]ationalism neither recognizes nor offers a solution to the developmental disparity
amongst WTO members. Under the new sociological paradigm, such developmental
disparity is treated as a serious problem to the development of discursive spheres.
Public participation as a listening expectation can be seen therefore to compliment, or as a
pre-condition or perhaps a driver for the narratives, which underpin Cho’s (2012) concept of
discursive interaction. However one of the most poignant calls for being attuned to ‘the
secret’ (or as it is termed in this article the idea of silence) came from Orford (2006, p. 173)
who, in the context of international trade, stated:
‘… sacrificial responsibility involves a singular relationship with an unknown other.
The Christian tradition, this other is named God, but in the tradition of economic law
we might name this other ‘the market’. This responsibility can be acted upon only in
silence, in the solitude and in the absence of knowledge. Responsibility in this
tradition describes the split relationship of an individual to the public world of
universal principles, and to the unknown other to whose demands the individual must
respond in secret.
The argument in this article is that individuals as public participants can attune themselves to
such ‘sacrifices’, loss and silence through perceiving participation not only as per its
traditional mechanisms in international trade, which characterises participation as the struggle
and right to speak and be heard. A ‘listening expectation’ as a frame for participation has the
additional capacity of attuning oneself to Orford’s (2006) idea of the sacrifices of trade
(including environmental sacrifices). The silence around trade and the environment under
FTAs should be perceived as actively ‘hanging in the air’ still continuing to contain all the
possible constructive narratives that could have been raised, requiring only an opportunity for
the listening public to demand non-silence and production of narratives by the State. A
constructivist view of trade has been implicitly endorsed by Lang (2006, p. 114), Cho (2012,
pp. 321 & 343) and Carmody (2008, p. 527).
Section One: Introducing Public Participation and the TPP
The TPP is a significant trade agreement which is currently being negotiated, (Lewis,
2011, p. 27) and, under some estimates, it will cover 40% of the worlds GDP. It will have
wide-ranging obligations, including impacts on services, the environment and health (Kelsey,
2010; Murphy, 2010, p. 189). It has been secretly negotiated; that is, the public, while being
able to access stakeholder events, have not had access to the treaty text as it was being formed
(except via Wiki leaks). The agreement is of great geo-political importance. The TPP, which
is under negotiation, is not simply a trade agreement; rather, it is significant statement by the
United States in respect of its presence in Asia (Lewis, 2011, p. 37). Although given the
debates at the time of writing regarding the approval of Fast Track Authority, in the United
States, the future of the TPP and the question of when it will come into effect has become
unclear. It is however meant to signal to China, particularly in light of China’s recent creation
of the Asian Infrastructure Investment Bank, that the United States also has a significant
economic presence in the region (Anu, 2015, 14 April). Thus, the TPP has the opportunity to
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create and indeed cement forms of governance (democratic, open or closed) as a dominant
norm (LaForgia, 2012, 5 September).
Public Participation can occur at different points in time (e.g., in negotiating with respect to
text upon its release, but before it has been formalised and when the treaty has not yet been
operationalised). There has been an extensive literature in international trade on the need for
public participation in international trade generally (Bonzon, 2008, p. 751; 2010, 287). There
has also been in the literature clear arguments for the importance of information under trade
agreements once they are created see for example Cottier (2010, p. 43) and also the
application of Cottier’s work by Bonzon. (2010, pp. 287, 290–291). The aim of this article is
to conceive of public participation itself as a listening public desiring these trade narratives.
The article therefore can be seen as a constructive melding of existing observations in the
literature from trade and listening scholarship, rather than an original approach.
As both the United States and Australia are negotiating the TPP their experience under a
current trade agreement they are both party to, the on-going Australia United States Free
Trade Agreement (2005) (AUSFTA). This agreement therefore serves as a significant
precedent for the form and content of the TPP. Public participation in trade often peaks at the
point at which the treaty is being negotiated. Members of the public may perceive themselves
as being alienated or galvanised to argue against specific obligations; thus the role of the
public is clearly to both agitate and direct activity. This has been described in the context of
the AUSFTA (Ranald, 2010, p. 41). In the context of the AUSFTA, after the agreement had
been finalised and was in operation, public participation waned; there were no regular calls
for consultations and narratives were not available, despite being promised. This situation has
generally been referred to as a ‘democratic deficit’. Nanz and Steffek (2004, p. 314) stated:
The increasing capacity of international governance regimes to generate law and
regulations binding all citizens has come to conflict with this problem of democratic
legitimacy. The idea of democratic legitimacy is that the citizens decide for
themselves the content of the laws that organize and regulate their political
association. Separating the process of rule-making from politically accountable
institutions, global governance is argued to suffer a massive “democratic deficit”.
This article aims to connect to the idea that the TPP could contain narratives (i.e., stories of
reconciliation in relation to the environment and trade) and that these narratives are for the
public generally (Cho, 2012). Participation as listening can create this relationship and
expectation, that is returning to the poignant observation of (Butt, 2010, p.6) who writing of
listening and music considered there was a conceptual link, that is ‘…all music in the human
world presupposes that someone will hear it—otherwise there would be no reason, unless
very obscure, to create it’ We can ask a Butt (2010) inspired question of trade agreement and
ask, why create these legal architectures unless there are open narratives that international
society can listen to?
Section 2 The listening literature
In this section, a listening lens for participation will be introduced; this is not a new
idea and has been explored by many writers (e.g., Bickford, 1996; Dobson, 2014). Listening
as a form of political and social participation and engagement is gaining in momentum
(Bickford, 1996; Dobson, 2014; Bodie, Cyr, Pence, Rold & Honeycutt, 2012; Gehrke, 2009;
and Koskinen & Lindström, 2013). However, while it is gaining momentum as a political and
social area of study, Crawford (2009, p. 533) noted: ‘we are still discovering what the
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thresholds of human listening might be, quantitatively and qualitatively. The studying of the
listening subject is just beginning’.
Several themes can be identified in relation to the listening approach. This complements the
powerful image of the expectation of listening to Plath’s rendition of her poems. One emotion
that is developed in listening is a culture of attentiveness to something (Crary, 1999 as cited in
Crawford, 2009). Drawing on Crary’s work, Crawford (2009, pp. 525, 532) made the
following two statements, first: ‘The ways in which we intently listen to, look at, or
concentrate on anything have a deeply historical character’ and, second, we have ‘an ongoing
crisis of attentiveness’. Similar observations are common in the literature; for example, in
reviewing the work of Bickford, Catt- Oliason (2005, p. 49) noted: ‘In recent years listening
theorists have turned a good deal of attention to listening in the political public sphere’ and
that ‘listening develops two significant qualities: consideration towards the other and a quality
of “mindful[ness]”’. Similarly, Bickford (1996, p. 145), drawing on the work of Weil, noted:
‘attention requires a profound stilling of the self’. Bickford (1996, p. 145)
Koskinen and Lindström (2013, p. 147) offered the following analysis of the meaning of
listening:
Listening involves opening up to you, allowing your speech to enter and flow through
me. Listen has its base in the Latin adire [obedience, obey], which means that there is
a connection between listening and obedience whether it focuses on the other, on
responsibility. Listening, as opposed to hearing, does not involve placing the other in
conformity with ourselves, but instead entails a creation of a space to receive that
which is difficult, different and radically strange, to allow the alterity of the other
resonate. Looking and listening make space of the unthinkable, the unimaginable
Other. Listening means to bear witness… .
However, listening and the environment were also considered by Holifield (2013, p. 55) who,
drawing on the work of Naess (1987) and his concept of the ‘ecological self’, stated:
Perhaps in this time of crisis there is an opportunity to develop a listening perspective
that has a newfound curiosity about both the individual’s inner life and the
interweaving of the individual-in-relation with the more-than-human -community, a
listening for an ecological self.
In the context of listening, Dobson (2014) recently melded the political and environmental
together. After detailing the category of listening in the political context, Dobson overlaid the
politics of listening with a particular sensibility in the context of the environment. In relation
to environmental listening Dobson (2014, p. 159) wrote: ‘The consequences of ignoring this
vitality amount to a self fulfilling prophecy in which the assumption that the non-human is
dead, mute, simultaneously fuels an unsustainable attitude towards it and legitimates a
sensory shutdown that forecloses the possibility of the discovery of non- human vitality’.
Thus, there are a series of participatory attributes that arise for the listening public, including
ideas such as attentiveness (Crary, 1999 as cited in Crawford, 2009) or bearing witness
(Koskinen & Lindström, 2013) as relating to the desire to listen. Just as voice has a series of
attributes (e.g., to express, have an opinion or argue), listening participation has a series of
active and important participatory outcomes.
Section 3: Silence under the AUSFTA
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The previous section outlined the attributes of a listening expectation. This section outlines
silences; that is, the lack of there being anything to which to listen. This section considers the
lack of any narratives produced under the AUSFTA around trade and the environment.
Through an adapted participatory action research approach which was influenced by the work
of Romm (2010, p. 315). Also, although it is not explicitly identified as participatory action
research, the work of Wiener (2009) and Venzke (2009) in the area of international relations
and international legal context respectively, have nevertheless produced and interrogated
political and legal meaning in innovative and important ways which also influenced the
approach of engaging with meaning directly under the AUSFTA.
The AUSFTA clearly required and envisaged forms of dialogue that did not come to pass.
Section 19.5 of Chapter 19 of the AUSFTA required that an opportunity be created for the
public ‘to provide views, recommendations, or advice on matters related to the
implementation’ of the environmental chapter. Further, section 19.6 of Chapter 19 of the
AUSFTA stated: ‘Each Party shall take into account, as appropriate, public comments and
recommendations it receives regarding these ongoing cooperative environmental activities
undertaken by the Parties’ and ‘The Parties shall, as appropriate, share information with each
other and the public regarding their experiences in assessing and taking into account the
positive and negative environmental effects of trade agreements and policies’ (emphasis
added).
There are many possible readings for this undertaking. It is not an unusual undertaking in the
context of international law that, as an interpretative enterprise, is inherently open (Venzke,
2009). However, it can be seen from reading the text that each party would be sharing their
‘experiences’. This is an essential point and these experiences could also be labelled ‘trade
narratives’ (a phrase that is closer to poetry than to any expression or description of an
outcome that would be provided by a number). Accordingly, article 19 envisages a sharing of
experiences, including difficulties and the reconciliation of the positive and negative aspects
of the environment under trade. This evokes the idea of an ongoing truthful narrative.
However, under this treaty, this practice of reporting as promised by this legal obligation, has
not been realised. Indeed, there been no publically available and ongoing consultation. In
answer to an enquiry made by the author of this article, the Australian Department of Foreign
Affairs and Trade (DFAT) (personal communication, 1 December 2010) stated:
Prior to entry into force of the Agreement, Australia conducted a review of the
environmental effects of the AUSFTA, as part of a broader study commissioned by the
Australian Government on the impacts of the FTA. This review by the Centre for
International Economics was finalised in April 2004 and is publicly available at:
http://www.thecie.com.au/content/publications/CIE-economic_analysis_ausfta.pdf
This report concluded that the underlying causes of environmental degradation are not
linked to trade.
If the listening as participation section above is considered and the comment of Holifield
(2013, p. 55, drawing on Naess 1987) that ‘the interweaving of the individual-in relation with
the more-than- human community, a listening for an ecological self’ is recalled, it can be
observed that despite the promise of sharing experiences that evoke the idea of ‘interweaving’
there were no revelations.
Despite the explicit statement in Chapter 19 of the AUSFTA that there would be regard for
‘… their experiences in assessing and taking into account the positive and negative
Participatory Educational Research (PER)
-150-

Participatory Educational Research (PER), Special Issue 2015-I:145-154, 30 July, 2015

environmental effects of trade agreements and policies’, there was no collection of narratives,
no sense of attention and no reflection on the balance between trade and the environment.
Indeed, there was silence.
The next section considers the observations on participation by listeners and the existence of
silence under the trade treaty environment and melds these two categories in the context of
the TPP. The aim being that, even if a State remains non- compliant under the environmental
chapter of the TPP (should it be successfully negotiated), if participation is perceived as
listening, then the public will, similar to the poem at the beginning of this article, feel the loss
of not hearing the narratives of stories of trade and environment. Further, participation, by the
expectant listener, will drive a deep participatory desire to hear and will thus create an
ongoing discontent around any continual silence from the State.
Section 4: The Effect of the Expectant Listener as a form of Participation under
the TPP
The re-conception of public participation as an expectation of listening in the context
of trade has been an aim of this article. This flows from listening scholarship which is
increasing as a form of political expression in the literature for example Dobson (2014).
Traditionally, the failure and silence under Chapter 19 of the AUSFTA could be characterised
as non-compliance (Lester, 2011, 12 April) and also OECD (2007, p. 89): ‘Information on
actual amounts spent on environmental co-operation activities under RTAs is not easily
available’. However, if, rather than using technical legal language, the idea of a loss of
narratives or information is conceived as a loss of listening moments, then a more emotional
connection can be created with the non-compliance of the legal obligations. This lack of
compliance would then evoke an absence of a fulsome rendition of experiences. It is a similar
point to Cottier (2010, p. 43) who considers that trade committee’s could provide more
information, but the listening framework for participation has overlaid this observation of a
information deficit, with a sense of expectation and loss inspired from the listening
scholarship.
Considering the negotiation of the TPP brings into force the idea that public participating, as
conceived under the listening framework, has several positive effects. The first is a highlight a
general sensibility of listening to qualitative narratives. One of the only ways in which the
environmental and social impact can truly be assessed is to hear about the stories of trade.
Evoking the idea of on-going conversations that move beyond ‘rationalism’ as discussed by
Cho (2012). Thus, both the expectation of listening and the development of narratives that can
be heard are particularly important at this time in the 21st century where social and ecological
pressures are at their prime. If there is but one story under the TPP committees of the
environmental impact of the agreement, then we start to listen to the sensibilities of what is
happening. This one story can be built upon; a discourse can be created with it and more can
be learnt from it than could be learnt through only numbers.
Currently, trade agreements are not ‘sold’ to the public in the form of narratives or social
qualitative stories. This is no accident—government and states often have the right to
negotiate in secret and merely say to the public: ‘Look, this agreement will be good for
society, economically’. Each TPP negotiating state would have said that to its own
population. Thus, the trade agreement has been presold to the public predominantly on the
basis of economic growth and prosperity. The tragic consequence of this is if the TPP comes
into force and has an impact on the environment, there is no public expectation that the trade
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agreement is a rich source of complex narratives to understand or explain the effects. The
listening framework heightens the expectation that the trade agreement itself is the best legal
mechanism for creating interesting, complex stories and that legal committees should be set
up under the agreement to produce narratives (Cottier, 2010, p.43). This would create an
expectation in the public that there was much to listen to under the agreement. However, trade
is often not seen in this light; it does not have a natural narrative. Thus, the expectation of
‘listening’ as a form of participation is an important cultural change to show that the TPP can
hold stories of integration between societies.
The TPP, if it comes into force, will have an environmental chapter or undertakings; however,
the particular form of these commitments as contained in the TPP, are at the time of writing
unknown. The narratives from this undertaking should be listened to, if only (and this is
inspired by the quotation in relation to Plath at the beginning of this article) to see ‘our own
attitude’ towards our trade agreements, our planet our society. However, unless a listening
expectation exists for an emotional and participating public, then silence will remain.
The loss of narratives also impacts on the creation of international communities; for example,
if the environmental impacts in a state and between all the parties to an agreement are not
heard and if these experiences are not shared, then a potential connection is lost. As Beard
(2009, p. 19) argued: ‘I do not, as an ethical being, listen only to you; I listen with you, as
well. Some acts of listening create community. The choices we make in selecting what we
listen to can create a community’. The choice and expectation of listening by public
participation in the environmental chapter of the TPP, should it come into effect, will create a
listening community with all the people of all the states that are a party to the agreement.
Listening to the environmental chapter of the TPP, should it come into effect, will also create
a community with the environment that sustains all the people of the states that are a party to
the agreement.
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